
Page  1 / 4

Rajvinder Singh Bains
Partne r, Norway

Oscar Lorentz Melaa
Associate

Kaja Kaarby
Le ad Lawye r

Decision of 7th December 2021 (the "Legelisten case")

T he case concerned the issue of whether Legelis ten.no (Legelis ten), an internet-based service for anonymous
sharing of information about, amongst others , general practitioners , specialty doctors  and dentis ts , has  legal
bas is  for the regis tering and publishing of subjective user evaluations  of health profess ionals .

T he background of the case was  complaints  from health profess ionals  who requested to opt out of being
reviewed on the web s ite, based on experiencing negative and disagreeable comments  able to influence the
profess ional's  role as  "gatekeeper" for public benefits . T he Norwegian Data Protection Authority (DPA) rejected
the request on 6 October 2016, but after the Privacy Appeals  Board sent the case back to the DPA for a new
cons ideration, the DPA directed Legelis ten to provide for a general access  to opt out. Following this , an
approximate number of 1 100 requests  to opt out was  received from medical personnel.
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Following an appeal, the Privacy Appeals  Board however ruled in decis ion of 21 January 2019 (dissent 5-2) that
Legelis ten had bas is  for process ing pursuant to EU's  General Data Protection Regulation (GDPR) article 6 no. 1
litra f concerning "legitimate interests", and that there was  no obligation to open for such general access  to opt
out for health profess ionals . T he GDPR applies  pursuant to the Personal Data Act 2018 section 1 as  Norwegian
law. Article 6 lays  down that process ing of personal data is  only legal if and to the extent that at least one of the
following conditions  are met:

[…]

f) process ing is  necessary for the purposes  connected to the legitimate interests  pursued by the controller or
by a third party, except where such interests  are overridden by the interests  or fundamental rights  and
freedoms of the data subject which require protection of personal data, in particular where the data subject is  a
child.

Both the City Court and the Appeals  Court found that the decis ion by the Privacy Appeals  Board was  valid and
acquitted Legelis ten. T he case was  appealed to the Supreme Court by the Norwegian Medical Association.
Before the Supreme Court, the parties  agreed that Legelis ten safeguarded "legitimate interests" (patients '
freedom of speech, consumer interests , competition cons iderations , other public cons iderations  as  improved
health services  and Legelis ten's  economic purpose), but the Medical Association argued that the necess ity
requirement in art. 6 no. 1 litra f was  not fulfilled and maintained further that the balancing of interests  had to
favour the protection of privacy for health personnel, not the interests  of the general public.

The Supreme Court's  evaluations

T he Supreme Court ascertained firs t that the courts  have competence to examine the Privacy Appeals  Board's
decis ion in full, both the evidence and the legal assessments . Following this  a unanimous  Supreme Court
concluded in the same manner as  the preceding judicial authorities , following an overall assessment of the
necess ity-criteria and of the relevant interests  in the case, that there is  bas is  for data process ing pursuant to
GDPR art. 6 no. 1 letter f. T he Supreme Court emphas ised the following central factors  in its  deliberation:

Legelis ten covers  an important need for information for its  users .
T he users  have few other sources  of information about the quality of the services .
Health profess ionals  who are reviewed on the web s ite offer services  in competition with others  based on the
principle of free choice for customers .
Legelis ten gives  health service users  the poss ibility to exercise their bas ic right of freedom of speech and
even subjective evaluations  have cons iderable information value.
Legelis ten's  measures  to limit the data privacy disadvantages  satis fies  what may be reasonably expected,
even if some evaluations  may s lip through in breach of Legelis ten's  own guidelines . T he Medical Association
on its  s ide was  of the opinion that Legelis ten, in addition to exis ting measures , ought to prevent that reviews
of health profess ionals  on Legelis ten became vis ible on top when name searches  were made on Internet.
T he legitimate interests  cannot reasonably be efficiently realised by other and less  radical measures , e.g.
disengaging the user evaluations  on Legelis ten.no from the most used search engines  (by name search) on
the Internet entails  that the legitimate interests  behind the web page cannot be achieved as  efficiently as
present (the process ing is , in other words , necessary).
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DLA Piper's  observations

T his  is  the firs t decis ion of the Supreme Court after that GDPR was  implemented in Norwegian law. In our view,
the appraisals  made by the Supreme Court in this  case shows that the courts  ascribe cons iderable weight to
freedom of speech and (public) information interests , regardless  of whether the weighing of interests  concerns
conflicting data privacy interests . Also, consumer interests  were emphas ized in the balancing of interests
pursuant to GDPR art. 6 (1) letter f.

T he decis ion does  not provide any direct guidance regarding "legitimate interests" in general. However,
amongst the interests  that were accepted as  legitimate in the case, the Supreme Court nevertheless  provides
some indications  of which interests  have more or less  weight when s tating that: "Legelis ten's  economic
interests  have, solitory seen relatively limited weight measured against the data privacy interests  of health
profess ionals".

T he Supreme Court's  conclus ion and balancing of interests  however builds  on an assumption that the
disadvantage for health personnel –  and in so saying the weight of this  factor in the balancing of interests  –  must
be seen in view of that it is  a question of performance of a profess ion and not merely personal matters .
Negative comments  will then presumably cause less  affect, and health profess ionals  must face factual criticism.
T here is  no doubt that quoted s tatements  from Legelis ten show that characteris tics  of health profess ionals  go
beyond what may reasonably be called factual criticism, at the same time as  it is  emphas ised in the decis ion that
most of the comments  are pos itive. T here is  reason to question whether the data privacy disadvantages  for the
one/those that are affected will have a larger space in the overall evaluation if it were not a question of a "group
evaluation", such as  in the present case. It may be poss ible that the information needs  of the general public will
then be weighed differently.  

Read the decis ion in its  entirety here. 

T his  briefing is  also available in Norwegian here. 

T herefore: the general public's  need for information about providers  of health services  must in this  case
outweigh the data privacy for health profess ionals .

https://www.domstol.no/globalassets/upload/hret/avgjorelser/2021/desember-2021/hr-2021-2403-a.pdf
https://norway.dlapiper.com/no/nyhet/hoyesterett-om-berettigede-interesser-som-behandlingsgrunnlag-etter-gdpr
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